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FED UP ? CAN'T COMMUNICATE ?
CAN'T GET IN TOUCH WITH
EMPLOYEES @ CLIENTS @ SUPPLIERS ?

NOW TOUCH A BUTTON - TALK TOALL OF THEM!
o NO SWITCHBOARD ® NO HOLDING e

Tatk Between Houston, San Antonio, {
Dallas, and Austin Using Direct
Connect Radio - Unlimited Minutes!

FREE LEATHER HOLSTER
1 Sec. Billing After 17 Min.
NATIONWIDE FREE LONG DISTANCE

Speakerphone, Dlgital Radlo/Cellutar

Hotir o chrrie e e et g R Tt R R I i R RS R e A T g taeerb o B B

PUSH A BUTTON & TALK TO YOUR WORKERS SINGLY OR
AS A GROUP! IDEAL FOR TRADES, FLEETS, DELIVERY,
CONSTRUCTION, DISPATCH, EMERGENCY CONTACTS,
BUSINESS NETWORKS
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RATE PLANS FORBUSINESSES NEEDING RADIO
S 69.95 UNLIMITED RADIO, 600 CELL MINUTES
$ 99.95 UNLIMITED RADIO, 1000 CELL MINUTES
S 49.95 UNLIMITED RADIO, NO CELL MINUTES
$ 89.95 UNLIMITED RADIO, 600 CELL, FREE L.D.
RADIO/PHONES: $49 (LIMITED SUPPLY)-$ 199

=3 - HOUSTON COMMUNICATIONS, INC. &
N e 5205 Tclephone Rd. Houston, TX 77087 I HC !
AUTEORTE REAPEREIATIVE 713-845-1406 fax 713-845-1412 i AL :

B s e Lsmm

Dleaso call 281-537-3307 il you do a0t wiah ta receive cur fax offerings in the fumre, Mexael mte plans subject t credit appraval. I
Same rata olens mav nat be avmlable atter 17199 Trec merchandise offerires mav end without actice.
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

CG Docket No. 02-278
CC Docket No. 92-90

Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991

COMMENTS AND RECOMMENDATIONS
OF THE ATTORNEYS GENERAL OF ALABAMA, ALASKA, ARIZONA,
ARKANSAS, CALIFORNIA, COLORADO, CONNECTICUT, DELAWARE,
FLORIDA, GEORGIA, GUAM, IDAHO, ILLINOIS, INDIANA, IOWA, KANSAS,
KENTUCKY, LOUISIANA, MAINE, MARYLAND, MASSACHUSETTS,
MICHIGAN, MINNESOTA, MISSISSIPPI, MISSOURI, MONTANA, NEVADA,
NEW HAMPSHIRE, NEW JERSEY, NEW MEXICO, NEW YORK, NORTH
CAROLINA, NORTH DAKOTA, NORTHERN MARIANA ISLANDS, OHIO,
OKLAHOMA, OREGON,

PENNSYLVANIA, PUERTO RICO, RHODE ISLAND, SOUTH CAROLINA, SOUTH
DAKOTA, TENNESSEE, TEXAS, UTAH, VERMONT, VIRGINIA, WASHINGTON,
WEST VIRGINIA, WISCONSIN, WYOMING,

THE CORPORATION COUNSEL OF THE DISTRICT OF COLUMBIA,

AND THE HAWAII OFFICE OF CONSUMER PROTECTION




(1) the “prior express invitation or permission” definition, (2) the established business relationship
exemption, and (3) fax broadcasters (NPRM §[37-40).

1. Prior Express Invitation or Permission

The Commission solicits comment on the need to clarify the definition of “prior express
invitation or permission’’as it relates to unsolicited faxes. As an initial matter, the states support the
Commission’s finding in its 1995 Reconsideration Order that publishing or releasing a facsimile
number, such as in a directory, does not constitute express consent to receive a fax advertisement.'®’
With respect to the particular issue of membership in a trade association, while such membership
may be consent to receive information from the association, it is not express permission to receive
unsolicited fax advertisements. If association members do wish to receive fax advertisements,
perhaps the association can maintain a separate list of those fax numbers to provide to advertisers.

Approaching the “express consent” issue on a case-by-case basis can be costly and time-
consuming, as consent is the main defense fax advertisers claim. An ambiguous concept of express
invitation encourages fax advertisers to devise ways of circumventing the TCPA by deceptively
obtaining what fax advertisers call “consent.” For example, Fax.com, Inc. has sent recipients a fax
headlined “Your Permission Please.” The message then stated that Fax.com is “asking you to help
by receiving fax alerts that are finding missing children nationwide” and to offset the cost of these
alerts, Fax.com will also be faxing advertisements. The fax further stated that recipients will
continue receiving faxes from Fax.com unless they opt-out. To reduce the necessity of relitigating
this question in every case, a concrete definition of “express” from the Commission would be
helpful. The definition should make it clear that “express” mecans definite, explicit, or direct, and
not left to inference. The Commission should also reinforce that a negative option does not create
express permission or invitation.

In a related matter, it should be the sender’s responsibility to maintain evidence of consent
by recipients. It has been the states’ experience in litigating TCPA cases that large-scale fax
advertisers will claim that some recipients consented to the faxes but they have no records to prove
consent.

2. Established Business Relationship

191
1995 TCPA Reconsideration Order, 10 FCC Red 12391, §37 (1995).
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The Commission seeks comment on whether an established business relationship establishes
consent to receive fax advertisements and whether the Commission should expressly provide for
such an exemption. The Attorneys General respectfully submit that creating an established business
relationship exemption tuns contrary to the clear wording of the statute. The TCPA defines
“unsolicited advertisement” as an advertisement sent to a person “without that person’s prior express
invitation or permission.”'® A business relationship exemption would rely on implied invitation or
permission, which is contrary to the clear wording of the statute. That an existing business
relationship is distinct from “express invitation or permission” is demonstrated by the subsection
of the TCPA immediately preceding the “unsolicited advertisement” subsection. In defining a
“telephone solicitation,” the TCPA establishes distinct exemptions for calls with “express invitation
or permission” and calls from a person “with whom the caller has an established business
relationship.”””  One should assume in construing a statute that words are not superfiuous.'®
Therefore, “express invitation or permission” must have a meaning beyond that found in
“established business relationship.” Moreover, consecutive subsections of a statute simultancously
enacted should be read consistently.'® Therefore, the fact that an “established business
relationship” exemption is found in the “telephone solicitation” definition but nof in the “unsolicited
advertisement” definition means that missing exemption for an established business relationship
should not be added by courts or the Commission to the “unsolicited advertisement” definition. For
the reason that an “established business relationship” exemption for unsolicited faxes is contrary
to Congress’ intent, the states are opposed to the Commission providing such an exemption.

3. Fax Broadcasters

The Commission seeks comment on whether it should specifically address the activities of
“fax broadcasters.” Fax broadcasters that maintain their own databases of fax numbers are the
subjects of the vast majority of consumer complaints and state enforcement actions. The states
support the Commission’s finding that fax broadcasters who determine content of the advertisement
or its destination are considered senders within the meaning of Section 227(b}(1)(C), rather than
merely being disinterested fax broadcasters, and therefore the fax broadcasters can be held liable.'*
The rules should be amended to explicitly note this distinction. Furthermore, a definition of
“common carrier” added to the rules would also help alleviate confusion about the status of entities

transmitting faxes.

19247 U.S.C. § 227(a)(4)
"3 47 U.S.C. § 227(a)3)(A) and (B)
199 7RW fnc. v. Andrews, 534 U.S. 19, 31 (2001).

"5 Erlenbaugh v. United States, 409 U.S. 239, 243-45 (1972); U.S. West Communicationsv. Hamilton, 224
F.3d 1049, 1053 (9th Cir. 2600)(observing that when statutesare “enacted at the same time and form part of the
same Act, the duty t harmonize them is particularly acute”).

1% Fax.com. FCC02-226, Notice of Apparent Liability for Forfeiture, §§13-14 (August 7,2002)
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The rules should also specify particular activities that would expose a fax broadcaster to
liability. The list should include sending unsolicited commercial faxes to a fax broadcaster's own
database of fax numbers. Moreover, a fax broadcaster that sends to a database provided by someone
else should seek documented reasonable assurances from that provider that the recipients have
consented to receiving the faxes, or the broadcaster is also liable.

The Commission seeks additional comment on whether its rules requiring fax advertisements
to identify the entity on whose behalf the message is sent have been effective in protecting
consumers' rights to enforce the TCPA. Although requiring the advertiser's identity is helpful, not
requiring identity information for the sender has been a hindrance. It has been the states' experience
that fax broadcasters, who maintain their own databases and send others' advertisements to these
fax numbers, frequently omit their identifying information as the sender in order to avoid detection
and enforcement action. The statesrequest that the Commission reconsider its previous position that
the requirement of identifying information applies only to the originator of the message and not the
transmitting entity.”™ In the situation where the transmitting entity, or fax broadcaster, determines
the destination of the fax advertisement, that entity should also be required to include its identifying
information on the fax, and the rules should he amended to reflect that requirement.

B. AUTODIALERS AND PRERECORDED MESSAGES

The Commission seeks comment on autodialers and prerecorded messages (NPRM 9923-25).
Advances in technology are allowing telemarketers to reach far more consumers than in the past.
With a simple mouse-click, telemarketers can activate automatic dialing equipment that floods the
country with unwanted live calls as well as unsolicited prerecorded messages. The telephone
records subpoenaed for one autodialing telemarketer revealed the business was using 47 lines to
leave messages that lasted less than 30 seconds. Considering that the calls could be placed over at
least a 14-hour period, the equipment could leave more than half a million calls per week. In some
cases, consumers have claimed that they could not disconnect from the call when the automatic
message was being left. The immense scope of this activity is merely one example of the capacity
of autodialer technology to intrude upon the privacy of our residents. A shocking use of this
technology was seen by various state attorney general offices last spring when many of their own
phone lines were barraged by prerecorded messages inviting the calied party to call an 800 number
to claim a travel package.ms Similar messages were left on consumers' home phones as well.

"7 Order on Further Consideration, 12 FCC Red 4609, 96 (1997)

'% The Attorneys General of Illinois, North Carolina, and Tennessee received a rash of prerecorded
messages on many of their office telephone lines between March and August, 2002. The calling party invited the
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CAUSE NO. 00-08700-H
CARCL KONDOS. eral. INTHE DISTRICT COLRT
Plainuffs

DALLAS COUNTY, TENAS

CINCOLN PROPERTY CO. eral,

LOr) W) UOr) s WO WO (L iy s

Defendants. 160TH JUDICIAL DISTRICT

CLASS CERTIFICATION ORDER

Before the Court is Plaintiffs’ motion for class certification. The issus has ==2;

~

axtensively briefed, and counsel for all parties appeared {or hearing on Junz §. 220!

Based on the argument of counse! and :he record before the Cour. the Court finds inat
cartain Of the claims and putative classes should be certified. for the reasons discusssd
b2low. The ciass and claims that the Court finds should be ceriziac ara: the TCPA ciaims
of the holders of telephone numbers that were confirmed to have received faxzs from

ABF on behalf of LPC. This Order constitutes the Court’s findings of fzci zad

conclusions of law in connection with class certification.

]
|. FACTUAL BACKGROUND

Defendant American Biast Fax, Inc. (“ABF”) was in the business of sending mass
facsimile (“fax™) advertisements on behalf of its customers to a large number of fax
machines. ABF maintained a computer database of fax numbers that could be
geographically grouped. Customers would identify the geographic areas they desired to

target with their advertisements and enter into a contract with ABF at a price determinzd

ORDER —Page |
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desroved or musplacec. or that LPC had anvthing whatsoever to do with the retentior or

LPC B2 signiticant commercial preseace in the Dallas arez. Its apartments h o ¢
thousands 0f people, and have in the past houszd thousands more. [t is a large emplover
with numerous presen: and former emplovees and has commercial relations with
numerous suppiiers In the Dallas area, who likewise have numerous employees. [
mark215 113 apartments extensively in the Dallas area and has had contact with numerous
prospactive tenants. Some 0f those prospective tenanes filled out wrirten forms indicating
their interest in izasing an apactment from LPC, and some of those prospective tenants
included fax numbers on those forms so LPC to provide them with information by fax.

11 LEGAL BACKGROUND

In 1991, Congress passed the Telephone Consumer Protection Act (“TCPA™), 47
US.C$ 227 The TCPA makss it unlawfui for any person io “use any telephone
facsimile machine, computer, or any other device to send an unsolicited advertisement to
a telephone facsimile machine.” 42 U.S.C. § 227{(b)(1)(C). An unsolicited advertisement
Is “an): material advertising the commercial availability or quality of any property, goods,
or services which is transmitted to any person without that person’s prior express
invitation or permission.” 42 U.S.C. § 227(a){(4). The TCP.4 provides a private right of
action aoainst a sender of an unsolicited advertisement, id. § 227(b)(3), with damages of

5500 or actual damages, whichever is greater, for each violation, I § 227(c)3), which

ORDER —Pawge 3
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> 3ite Map Date: 1714
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Member Locan bu_lidmgs of a business enterprise (3) -the rolling sock of a w
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2 a :the =quipping of a person or thing b : the state of being {2
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nopping . .
3 :mental or emotional traits OF resOUrces : ENDOMW MEN T
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Definition

(from Cemcrcee Dmarrss anag e ong s 0 T aghen)
equip (PROVIDE:
verd iT)
to provide (a person or a place) with objects that
are necessary for a particular purposa
It's going to cost $4 miilion to equip the hospital.
All the police officars were equipped With shieids
to defend themselves against the rioters.
You'll need to equip yourselves with some warm
clothes and waterproof ¢fioces to walk in this

weather!

equipped
adjective

Ne's got the best equipped kitchen I've ever seen
- there's every imaginable cooking utensil.

Their schools are very poorly equipped.

equipment
noun {uj

Equipment is the set of necessary tools, clothing etc.

for a particular purpose.

office equipment

camping equipment

kitchen equipment

a basic piece of household equipment

electrical equipment

The sofdiers had to carry their equipment on their
backs for miles.

(formal) Equipment is also the act or an occasion of
providing a person or a place with the objects
necessary for a particular purpose.

We received a price estimate for aiteration and
equipment of the building.

< Combridge University Press 2002, 2rivacy Pauc,

1
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English 1s available :n cock and CD- ROM form,
with the CD-ROM vers:en inctucding new words,

British and American sound recoraings for all
words, and a fuily integrated thesaurus.

Select another dictionary to Search
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Roget's II: The New Thesaurus, Third Edition. 1995
SR men
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NOUN: Things nezded for atask, journey. or other purpose: accouterment (often used in

plual), apparatus, gear, material (used in plual), materie!, outfit, paraphernalia,
ng, tackle, thing (used in plual), turnout. See VIEANS.
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LASER STOCK FORM B

ThE COOBY GROWY 1-B0G-255-5040

10
11
12
13
14
15
16
17

18
19

20

22
23
24

25

REPORTER”S RECORD
VOLUME 1 OF 1 VOLUMES
CAUSE NO. Cc200100349

J. GREG COONTZ, INDIVIDUALLY IN THE DISTRICT COURT

AND ON BEHALF OF ALL OTHERS
SIMILARLY SITUATED, PLAINTIFFS

VS, 24378 JUDICIAL DISTRICT

NEXTEL COMMUNICATIONS, INC.,

NEXTEL OF TEXAS, INCORPORATED,

}
}
)
)
)
|
)
)
DEFENDANTS )

JOHNSON COUNTY, TEXAS

R R EE R E R EEEEEE SRS EESE SRS EERE S S LS

PLAINTIFFS® SUPPLEMENTAL MOTION
FOR CLASS CERTIFICATION
AND NEXTEL COMMUNICATIONS
SPECIAL APPEARANCE

EEEEEEEEREEEEEEER EEEES B RS XS SRS RS

On the 1st day of August, 2002, the following proceedings
came on to be heard in the above-entitled and numbered cause
before the Honorable Wayne Bridewell, Judge presiding. Held

in Cleburne, Johnson County, Texas.

EXHIBIT
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